UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

J- SQUARE MARKETI NG, | NC. ,
a corporation of the State of New York,

Plaintiff

- agai nst - : No. 3:97 CV 0924 (GLG
DECI SI ON
SI PEX CORPORATI ON, a corporation of
the State of California; ALTERA
CORPORATI ON, a corporation of the
State of California; DATCOM
TECHNOLOGI ES, I NC., a corporation of
the State of Massachusetts; CATHERI NE
HARRI NGTON; EM L VARANO, DAVI D MASON;
JOHN SALZI LLGO, and PATRI CK COUGHLI N,
i ndi vi dual s,

Def endant s.

Plaintiff, J-Square Marketing, Inc., has noved to reopen the
time for appeal froma final judgnent and to vacate the judgnment
entered by the Clerk of the Court [Doc. # 324]. Since a decision
granting the motion to vacate would nmobot the notion to reopen, we
initially consider the notion to vacate. Unfortunately, to do so, we
must revisit the long, dreary history of this case.

Backar ound

After two false starts in two other federal district courts, on
moti on of the defendants, this action was transferred to the District
of Connecticut, where venue was proper and the defendants were

subject to jurisdiction. As required by the Local Rules of this



District, plaintiff’s New Jersey counsel, Charles E. Reuther noved to

appear pro hac vice, which notion was granted, and al so obtai ned

| ocal counsel. See D. Conn. L. Civ. R 2(c).

From the outset of his representation of the plaintiff in this
district, M. Reuther ran into difficulties. He was warned by this
Court that if he did not conply with discovery demands and the
deci sions of the Court, severe action could be taken. See Order of
June 22, 1998 (noting that plaintiff had been extrenely dilatory in
t he discovery process and putting it on notice that this type of
behavi or woul d not be tolerated and that plaintiff was in jeopardy of
having its conplaint stricken). Di scovery di sputes conti nued and
were so nunerous that the matter had to be referred to Magistrate
Judge Garfinkel to supervise. See Order of Referral dated July 27,
1998. The Magi strate had nothing but difficulty with M. Reuther.
Finally, on March 4, 1999, at the conclusion of a |engthy hearing,
the Magi strate made a recommended ruling, dismssing plaintiff’'s case
and assessing costs and attorney’s fees against the plaintiff. See
Transcript of March 4, 1999, at 70-79 (describing the "extrenme
m sconduct"” and bad faith of the plaintiff, the acts and om ssions of
counsel). On August 9, 1999, this Court issued a Menorandum Deci si on
adopting and ratifying the recommended ruling of the Magistrate.
After a careful review of the nunerous and substantive discovery

abuses, we mde a de novo determ nation that the actions of M.



Reut her required a dism ssal of the action with prejudi ce because of
the "extreme circunstances."” See Menorandum Decision at 23. W |eft
to the Magistrate’ s discretion the anount of attorney’s fees to be
awarded to each defendant. [d. at 25.

On August 23, 1999, after a hearing, the Magistrate issued a
recommended ruling concerning the inposition of attorney’s fees. (It
is worth noting that there had been several earlier rulings of the
Magi strate awarding attorney’s fees against the plaintiff as
sanctions for discovery abuses, but these awards apparently had
little inmpact, if any.) M. Reuther then filed an objection to the
recomended ruling regarding the inposition of attorney’s fees and
costs. On that sane date, he also filed a notice of appeal with the
Second Circuit.

On October 20, 1999, this Court issued its Menorandum Deci si on
concerning plaintiff’s objection to the recommended ruling regarding
attorney’s fees and costs. In this decision, we reaffirmed that we
were deferring to the Magi strate Judge’'s determnation as to the
anmpunt of fees to be awarded for specific itenms. This, we noted, was
a non-di spositive order that should not be set aside unless clearly
erroneous or contrary to law. Fed. R Civ. P. 72(a). W held that a
di spositive order had been entered dism ssing the conplaint and that
the award of attorney’s fees "is a part of that dispositive order."

See Menorandum Deci si on of October 20, 1999 at 5. As to his



determ nation that all of the |legal fees in the action should be
awarded, we held that only those fees and costs related to the
di scovery abuses which led to the dism ssal of the conplaint should
be awarded. [d. at 6. W recognized that while it m ght be
difficult to separate the fees involved in discovery m sdeeds from
the total attorney’'s fees expended, it was not inpossible to do. ld.
at 7. To that extent, the plaintiff’s objection to the Magistrate’'s
Ruling was granted and the matter was referred back to the Mgistrate
Judge for a determ nation consistent with our ruling. 1d. at 8.

In the nmeantime, plaintiff had noved for a certification under
Rule 54(b), Fed. R Civ. P., and for a determ nation under 28 U S.C.
8§ 1292(b) concerning the Court’s Order of August 9, 1999. W denied
the application pursuant to § 1292(b) for two reasons. Because the
deci sion was unique to the facts of this case and had no overall
precedential value, we held that it did not involve a controlling
question of law as to which there was a substantial ground for
di fference of opinion. W additionally found that an i medi ate
appeal would not materially advance the termnation of the litigation
since the Order itself term nated the action against all defendants
and what remmi ned, a defendant’s perm ssive counterclaim was not
involved in the Order. See Oder of October 21, 1999 at 1As to
certification of the Order as a final judgnment, we found that

guestion to be nore conplex. W noted that



the award of attorney’ s fees was not coll ateral

to the dism ssal of the action but was rather

part of the overall sanction. Consequently,

until the ampbunt of attorney’s fees has been

ultimately determ ned the sanction order is not

final for purposes of appeal. . . . The Court

of Appeals |acks jurisdiction to decide the

i ssue of the District Court’s award of

attorney’s fees until such tine as the anpunt

of fees has been determ ned by the Court. . . .

Consequently, the tine is not ripe for entry of

partial judgnent which would allow an i nmedi ate

appeal .
ld. at 2 (internal citations omtted). W concluded by stating that
our ruling was without prejudice to the filing of a new notion when
t he amount of attorney’ s fees had been established. [1d. at 3.

It took quite a while to reassess the attorney’s fees. The
process was del ayed by M. Reuther’s filing a notion to disqualify
the Magi strate and a further notion to have the matter tenporarily
reassi gned pending the Magi strate’s decision on recusal. (Both of
t hese notions were denied. See Order of January 18, 2000 and
Endor sement Order of February 11, 2000.) 1In his recomrended ruling
of June 5, 2000, the Magistrate noted that, in separating discovery
costs fromtotal |egal fees of the defendants, "the Court had little
assistance fromplaintiff in this unpleasant and tinme-consum ng task.
Plaintiff persists, instead, in attenpts to relitigate old disputes.
The Court, however, has done plaintiff’s work and nmade appropriate

and in some cases substantial reductions.” See Recommended Ruling of

June 5, 2000, at 2. Plaintiff’s counsel never specifically clained



that any of the |egal fees had not been expended by defendants.

| ndeed, he stated in open court that he had no objection to the
specific itenms in the statement of fees, claimng that it was not his
obligation to do so.

Plaintiff’s objection to the Magistrate’ s recommended ruling
concerning fees and costs was decided in a Menorandum Deci si on issued
on July 27, 2000. We noted that plaintiff’s objection was not tinely
filed, which could have been grounds alone for rejecting it.

Revi ewi ng the Magi strate Judge' s deci sion under a clearly erroneous
standard, we found no error of law or fact in the recomended ruling
and, consequently, adopted his decision as the Court’s. See

Menor andum Deci si on of July 27, 2000, at 2. W observed that it was
clear that the plaintiff intended to file a notice of appeal (which
presumably woul d include the attorney’ s fees issue) but we indicated
t hat we had doubts as to whether the Court of Appeals woul d accept

t he appeal considering the fact that a counterclai mremined
outstanding. W noted that an earlier attenpt by plaintiff to appeal
had been rejected as premature. See 1d. at 3.

Plaintiff did again appeal. Along with this interlocutory
appeal, M. Reuther filed a motion for reconsideration of the Court’s
Deci sion of July 27, 2000. Because an interlocutory appeal had been
filed, this Court deferred consideration of the notion for

reconsideration until the Court of Appeals determ ned whether it



woul d hear the interlocutory appeal. See Endorsenent Order of

Sept enber 27, 2000. We did not suggest that the ruling on attorney’s
fees was to be withheld until there had been an appeal. 1ndeed, we
continued to be of a mnd that the Court of Appeals would not accept
this second interlocutory appeal. That is precisely what occurred.
The civil appeal s managenment program convinced the plaintiff’s
counsel that he had filed an inproper interlocutory appeal, which
should be withdrawn. On COctober 4, 2000, the Mandate of the Second
Circuit issued, withdrawi ng the appeal. Nevertheless, in Novenber,
when defendants noved for an order directing paynment of their | egal
fees, plaintiff resisted, saying that it had filed a notice of appeal
with respect to the earlier decisions. See Plaintiff’'s Opposition to
Motion for Order Requiring Paynment dated Decenber 11, 2000, at 1.

The clear inplication of that statenment was that an appeal was still
pendi ng, when clearly it was not. M. Reuther also indicated that he
was simultaneously filing a motion for certification under Rule 54(b)
and for a determ nation under 28 U. S.C. § 1292(b) that the Court’s
deci si ons of August 9, 1999, and July 28, 2000, involved controlling
questions of law for which an i mmedi ate appeal would materially
advance the litigation. He stated that the Court had indicated that
it would view such a notion favorably foll ow ng the decision on
attorney’s fees. (This Court had never said anything like that. In

our Order of October 21, 1999, on plaintiff’s notion for



certification, we found no grounds for a 8 1292(b) appeal and |eft
open only the possibility of a Rule 54(b) determ nation after the
amount of attorney’s fees had been deci ded.)

M. Reuther did, in fact, file a notion for certification.
Wth respect to his request for certification under Rule 54(b),
plaintiff asked the Court to certify both the August 9, 1999
Mermor andum Deci si on (approving the Magistrate’s dism ssal of the
action) and the July 27, 2000 Deci sion (approving the Magistrate’'s
award of fees) as final judgnments. The notion noted that those two
deci sions di sposed of all claims of the plaintiff against the
def endants and the only remaining claimin the action was a
perm ssive counterclaimfor enotional distress and invasion of
privacy by one of the defendants, which had been stayed. See Modtion
for Certification dated Decenmber 11, 2000, at 2. Plaintiff also
claimed that even if the stay were lifted, the criteria of Rule 54(b)
woul d have been independently nmet so that there was no reason to
del ay appellate review of the Court’s decisions. Interestingly, no
def endant objected to this notion, apparently because once a judgnent
was entered the defendants would be in a position to have it

satisfied.? Accordingly, the notion was granted in the absence of

1 In the interim the Court of Appeals issued a mandate di sm ssing

the earlier appeal froman order of August 25, 2000. So far as we can tell,
that mandate was in error since there was no August 25th Order of the District
Court. Rather, it was on August 25th that the plaintiff filed his

i nterlocutory appeal which was wi thdrawn a couple of nonths |ater.

8



opposition "to the extent of certifying the Court’s nenorandum
Deci si on of August 9, 1999 as a final judgnent." See Endorsenent
Ruling of February 7, 2001

Consequently, on February 13, 2001, a partial judgnment was
filed by the Clerk of the Court reciting that it was based on the
March 4, 1999 Recomended Rul ing dism ssing the conplaint, the August
10, 1999 decision of this Court adopting and approving the
Recommended Ruling and referring the issue of attorney’'s fees to the
Magi strate Judge, the June 6, 2000 Recommendati on by the Magi strate
concerning fees in the reduced amunt, and the July 28, 2000 Ruling
of this Court adopting that Recomrendati on. See Partial Judgnent
dat ed February 13, 2001. The Partial Judgnent and the Court’s
endorsenent order were both pronptly docketed by the Clerk.

When this Court heard nothing further fromeither side, because
t he perm ssive counterclaimwas still pending, one of ny |law clerks
tried to call M. Reuther to find out why there had been no further
proceedi ngs or appeals despite the passage of several nonths since
the Court granted the notion for certification. Geat difficulty was
encountered in doing this. The New Jersey law firmthat he had been
with and whose nanme appeared on M. Reuther’s notice of appearance
i ndi cated that he had not been working at that firmfor a | ong period
of time and that they did not have his tel ephone nunber. Finally,

t hrough the New Jersey Bar Association Directory, we obtained a new



of fice tel ephone nunber and spoke with him M. Reuther stated that
he had been checking continually with the Clerk’s Office for a ruling
on his notion for certification, which had not been opposed, and had
been told that it had not been ruled upon. (No confirmation of such
a claimappears fromanyone else.) It developed that he had totally
failed to report his change of address to our Clerk’'s office and to
his | ocal counsel. He asked whether he still had tine to file an
appeal and was told that we doubted it but that we could not advise
hi m on that subject.

Meanwhi | e, the defendants were attenpting to |levy on their
judgnment in New York State, where the plaintiff is |located. That and
the tel ephone call fromthis office led to the current notion to
vacate the judgnent or to reopen the time for appeal fromthe
certification of partial final judgnent.

The Mbtion to Vacate the Judgnent

Initially, we note that the attenpt to vacate the judgnent,
which plaintiff had requested, is an effort to expand the appellate
court’s jurisdiction by asking the District Court to rewite history.

As the Second Circuit said in its recent decision in United States ex

rel. Richard McAllan v. City of New York, No. 99-6150, 2001 W

395935, at *2, --- F.3d --- (2d Cir. Apr. 19, 2000), "New
jurisdictional life cannot be breathed into an appeal whose filing

time has already expired, unless unique circunstances so require."”

10



In the papers in support of the notion, M. Reuther now
concedes that the Clerk’s Ofice did not make any error and that it
was his fault in not notifying the Clerk’s office of his new address.
He states that his first know edge of the granting of his notion was
his receipt of a fax fromthese Chanbers on April 19, 2001. See
Plaintiff’s Motion to Reopen at 2, 1 2. He contends that the anmount
of fees set by the Magi strate has not been ratified or approved by
the Court. That is clearly incorrect in that our July 28, 2000
deci si on adopted the recomended ruling and, indeed, he included that
adoption as part of the appeal he wanted to pursue. He argues
further that the intent of this Court was to allow "the issue" to be
revi ewed on appeal before deciding the notion for reconsideration
relating to the anount of fees recomended by the Magistrate. That

clearly was never the intent of this Court.? The Court sinply

2 The plaintiff clainms that the Court reserved decision on its
notion to reconsider the decision entered on July 28, 2000. The Court did not
"reserve"; rather, it deferred consideration while the attenpt to file an
interlocutory appeal was pending before the Court of Appeals. The notion for
reconsi deration was procedurally inproper in several respects. The Local Rule
i nvol ving nmotions for reconsideration requires that they be filed and served
within ten days of the filing of the decision or order fromwhich relief is
sought, and shall be acconpani ed by a nmenorandum "setting forth concisely the
matters or controlling decisions which counsel believes the Court overl ooked
in the initial decision or order.” D. Conn. L. Civ. R 9(e)l. While the
notion starts off with the conclusory statenment that it is based on grounds
that the Court overl ooked controlling authority and based its decision on
m staken facts, it then |aunches into twelve argunents, many of them new,
whi ch do not deal specifically with any controlling authority or m staken
facts. (To the extent that the points were not new, they sinply repeated
argunments that had previously been made.) A novant is entitled to reargument
and reconsideration of a notion upon denonstrating that the Court overl ooked
control ling decisions or factual matters that were placed before it on the
underlying notion. However, a nmotion for reconsideration and reargunent "my

11



declined to consider a motion for reconsideration filed by a party
whi ch had already filed an appeal, thereby divesting this Court of
jurisdiction. See Endorsenent Ruling of Septenmber 26, 2000. He
further argues that it was the clear intent of the Orders in this
case to allow an appeal to be decided before the Court would consider
the calcul ation of attorney’s fees. That, too, was never the intent
of this Court. Indeed, we made it quite clear that the dism ssal of
plaintiff’s case and the assessnment of fees were part of a single
order sanctioning the plaintiff for extrene discovery abuses and that
appel l ate consi deration would have to deal with both aspects of this
sanction. Plaintiff also argues that there was an intent to defer
execution on the judgnent pendi ng appeal. There was no such intent.
The issue of executing upon the judgnent was never raised at any tinme
by any party nor even considered by the Court.

We conclude that the plaintiff got precisely what he asked for
in his notion for certification. He is nowin the position of the
apocryphal boy who nurdered his parents and then appeared before the
Court pleading for |eniency because he was an orphan. Consequently,

the notion to vacate the judgnent is in all respects denied.

not advance new facts, issues or arguments not previously presented to the

court." Lichtenberg v. Besicorp Group Inc., 204 F.3d 397, 400 (2d Cir. 2000);
see also LoSacco v. M ddl etown, 822 F. Supp. 870, 877 (D. Conn. 1994), aff’d,

33 F.3d 50 (2d Cir. 1994). |If plaintiff believed some three nmonths |ater that
his motion for reconsideration was still sub judice, he should not have noved

for certification under Rule 54(b) of the Court’s July 28, 2000, decision
whi ch approved the Magistrate’'s fee award.

12



Motion to Reopen the Tine for Appeal

Plaintiff contends that he is entitled to reopen the tine for
appeal pursuant to Rule 4(a)(6) of the Federal Rules of Appellate
Procedure. To be eligible under that Rule, the party nust conply
with all of the follow ng conditions:

A the notion is filed within 180 days after the judgnment or
order is entered or within 7 days after the noving party
receives notice of the entry, whichever is earlier;

B. the noving party did not receive notice of the entry of
j udgnment or order sought to be appealed fromthe district
court or any party within 21 days after entry, and,

C. the Court finds that no party would be prejudiced.

Rule 4(a)(6), Fed. R App. P

Plaintiff does not neet these conditions. On February 7, 2001,
the Court sent notice to all counsel of record, certifying the
Court’s August 9, 1999 Order as a final judgnent. That Order was
sent both to M. Reuther and to his |ocal counsel, David J.
Robertson. M. Reuther states that he did not receive this Order
because he had apparently left or been disassociated fromhis
previous firm many nonths before the Court’s Order of February 7, but
had not bothered to notify the Court, the Clerk, or these Chanbers of
hi s nove.

Throughout nost of the four years this action has been pending,

13



M. Reuther listed his office address as being with the firm of Kral,
Cl erkin, Rednond, Ryan, Perry & G rvan, of 43 Maple Avenue,
Morristown, New Jersey. Indeed, he is |listed on the |etterhead as
bei ng the managing attorney of that firm W do not know what led to
t he disassociation. M. Reuther is rather vague about it and the | aw
firm which has apparently nmoved its main office to New York (they
al ways had a branch in New York City), seens loath to discuss the
matter, except to say that he had not been associated with the firm
for a long tinme. Regardless of the reason, M. Reuther blatantly
ignored the requirenments of Local Rule 2(c)3, that changes in office
address require notification to the Clerk within 30 days of such a
change. More inportant, this Court’s Local Rule 2(c)l states that
all communi cations sent by the Court to the |ocal counsel shall have
the sanme force and effect as if they were sent to the out-of-state
office of the visiting awer. No claimhas been made that | ocal
counsel Robertson of the law firmof Bai, Pollock & Coyne did not
receive that notification. That attorney and his firmwere |isted on
the motion for certification as counsel for the plaintiff.
Consequently, it is clear that the plaintiff received notification
nore than seven days before the nmotion was made and within 21 days of
the entry of the order.

The final requirenent is that no party woul d be prejudiced by

extendi ng the appeal period. Rule 4(a)(6)(C), Fed. R App. P. The

14



def endants have been vigorously attenpting to secure paynent of their
fees by |l evying upon assets of the plaintiff in New York State.
Plaintiff contends that the defendants have not been prejudiced since
he sought and obtai ned an order to show cause to stay enforcenent and
"appeared before the Honorable John Austin in the Supreme Court of
the State of New York, Nassau County, at which time the Court
indicated in conference with counsel that it may grant plaintiff’s
application for a stay of enforcenment of the Partial Judgnent in New
York, but only upon condition that plaintiff post adequate security."”

Plaintiff’'s Reply Menorandumat 3, 1 2. Plaintiff states that the
parties conferred and agreed to a resolution whereby plaintiff would
obtain a surety bond in the sum of $110,000.00 by May 11, 2001,
wher eupon defendants would release the wit of execution in New York.
Id.

Def endants respond that no hearing was conducted in New York,

nor did the Judge confer with the parties. Datcom Defendants’ Sur-
Reply at 2. Rather, the Judge’'s clerk talked with the attorneys
about the possibility of resolving the matter and agreeing to a
stipulated order for the Judge to execute. |d. They state that the

Court never gave any indication of the Court’s assessnment of the

plaintiff’s probability of success.® Defendants further state that

3 I can say from personal experience, having practiced in the New
York courts for a nunber of years, that the practice of having the Judge’s | aw

clerk deal with the attorneys on a notion is not at all uncomon.
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they were advised that the plaintiff would not neet the deadline for
filing a bond as required by the stipulated order, and we have
received no confirmation that a bond has been filed. Regardless of
the truth of the foregoing, it is clear that the defendants have been
prejudiced to sone extent by the plaintiff’s notion to reopen the
time to appeal. They have incurred fees and expenses in connection
with their attenpts to execute on the judgnent, and there is no
certainty (or even |ikelihood) that they will be fully reinmbursed for
this time, expenditure, and efforts.

The tinme requirenments for taking an appeal have been treated by
the courts as especially rigid, and that a district court’s authority

to extend those limts is quite limted. See McAllan, 2001 W

395935, at *1; In re Orbitec Corp., 520 F.2d 358, 362 (2d Cir. 1975).

As the Court in MAIlan held, in a case nuch nore synpathetic to the
movi ng party’s position than the instant case, even if the district
court believes that the time should be extended because of the facts
involved in that case, the district court has no equitable powers to
alter appellate tinelines, even where the parties have agreed to
extend the time to appeal. MAIlan, 2001 W 395935, at *2. The
Court further held that the district court has no i nherent powers to
control proceedings or to enter stays in the interest of equity. As
to the failure of Plaintiff’s counsel to learn of the entry of the

Order by nmonitoring the docket sheet, even docketing irregularities

16



in the Clerk’s office would not excuse Plaintiff’s counsel’s failure.

See also Inre OP.M lLeasing Services, lnc., 769 F.2d 911, 916 (2d
Cir. 1985). MAIlan also held that there were no "unique
ci rcunst ances"” even where parties had stipulated to reopening the
time for appeal, the district court had approved the extensi on of
time for appeal, and the parties relied uponit. |If the facts and
circunmst ances decided in MAIlan do not constitute "unique
ci rcunst ances" and "excusabl e neglect,"” then clearly what occurred
here does not qualify either. W conclude, therefore, that we do not
have the power to reopen the tinme for appeal, and, under the
circunstances and facts recited earlier, we would not exercise such
power if we had it. The notion to reopen the tinme to appeal is also
deni ed.

SO ORDERED.

Dated: May 21, 2001
Wat er bury, CT

/sl
Gerard L. Coettel
United States District Judge
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